
 
 
 
 
 
 
 
 
 
 

Governor Hochul | Executive Orders -- Suspension of NYS Health Code Mandatory Physician Led 
Anesthesia Care Extended Through January 27, 2023 

 
The New York State Association of Nurse Anesthetists (NYSANA) has lobbied, and will likely continue to lobby, Governor Hochul’s office 
to permanently suspend (through monthly extensions of Executive Order No. 4) the New York State Health Code’s requirement that 
Certified Registered Nurse Anesthetists (CRNAs) may only administer anesthesia under the supervision of the anesthesiologist or 
operative surgeon. NYSANA claims that a permanent suspension will “eliminate unnecessary barriers to their practice and allow CRNAs 
their full scope of practice rights in accordance with training and experience.” NYSANA will continue to argue that physician supervision 
is unnecessary. However, NYSANA’s arguments are not entirely accurate about the impact of the EO nor, based upon our internal surveys 
with District leaders, has there been any modification to the delivery of anesthesia services (i.e., physician supervision has been 
preserved). The EO does not create a nurse anesthetist’s full practice rights. The following points are worthwhile to consider in the event 
EO #4 is indefinitely extended. 
 
-----The Governor’s authority in promulgating the EO #4 does not extend to creating a CRNA scope of practice. This authority lies with 
the Legislature. CRNAs are licensed under New York State Education Law as Registered Nurses (RNs), not Advanced Practice Nurses 
(APNs) despite language to the contrary contained in EO #4. For example, CRNAs under NYS Education Law do not have prescriptive 
writing authority. 
 
-----The EO does not suspend billing compliance obligations - Medicare (unless an opt-out state), Medicaid, Workers Compensation 
require physician supervision and / or direction of the nurse anesthetist. See attached ASA letter dated November 15, 2022, supporting 
the Governor’s announcement to terminate the COVID-19 Emergency Declaration Blanket Waiver of the Anesthesia Services rule and 
preserving the supervision standard. 
 
-----The Office Based Accreditation Standards for Anesthesia require physician supervision. 
 
-----The EO does not supersede hospital provisions establishing granting CRNAs privileges nor Medical Staff Bylaws. Reference is made 
to the ASA Statement on Granting Privileges for Deep Sedation to Non-Anesthesia Professionals approved at a recent ASA House of 
Delegates meeting (October 26, 2022) and found at: 
https://www.asahq.org/standards-and-guidelines/statement-on-granting-privileges-for-deep-sedation-to-non-anesthesia-professionals 
 
-----CRNA independent practice is not likely to be consistent with hospital or surgical patient informed consent documents. If an adverse 
outcome occurs, the informed consent defense may not be available. 
 
-----CRNAs employed by hospitals that may permit independent practice may experience a greater number of adverse patient outcomes 
. [Consider the JAMA study (2/20/2022)]: Increasing overlapping of clinical responsibilities to supervise 3-4 nurse anesthetist increases 
adverse patient outcomes (additional 690 per 100,000 surgeries). Hospital’s insurance carrier may restrict the practice of CRNA 
independent practice because of increased exposure.  
 
-----Exclusive service agreements may impose contractual obligations on physician anesthesiologists to supervise and accept legal and 
medical responsibility for CRNAs. The EO is unlikely to supersede these contractual obligations. If the hospital administration seeks to 
revise the exclusive service agreement to permit independent practice of CRNAs, such a change will not likely be endorsed by surgeons. 
Surgeons may refuse to take responsibility to order narcotics and to work with CRNAs alone because it may increase their liability 
exposure. 
 
-----Civil service job descriptions may restrict a nurse anesthetist from working independently. 
 
In sum, although NYSSA will continue to develop an advocacy strategy to rescind the provisions of EO #4 that suspend physician 
supervision of nurse anesthetists, there remain significant legal impediments to permitting CRNAs “independent practice. 
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November 15, 2022 

The Honorable Xavier Becerra 
Secretary  
U.S. Department of Health and Human Services 
200 Independence Ave SW 
Washington, DC 20201 

The Honorable Chiquita Brooks-LaSure 
Administrator 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard 
Baltimore, MD 21244 

Dear Mr. Secretary and Madam Administrator: 

I am writing on behalf of the 56,000 members of the American Society of Anesthesiologists (ASA) to 
express our strong support for the agency’s announcement terminating the COVID-19 Emergency 
Declaration Blanket Waiver of the Anesthesia Services rule at the end of the public health emergency 
(PHE).  ASA endorses the decision to preserve the Anesthesia Services compromise rule – a rule 
consistent with the agency’s commitment to high-quality, best value, patient-centered care.    

The Anesthesia Services rule provides that surgical anesthesia for Medicare and Medicaid 
beneficiaries be supervised by a physician. The longstanding rule, which is a part of the Conditions of 
Participation (CoP), affirms physician clinical oversight of anesthesia care and the team-based model of 
anesthesia as a safe and appropriate standard of care for patients requiring anesthesia services. 

Importantly, the rule also includes a well-thought out and functional compromise approach to questions 
regarding the use of different models of anesthesia care. The rule sets a minimum physician 
(anesthesiologist or operating practitioner) supervision standard, while granting flexibility to states to 
utilize higher levels of clinical oversight or to utilize a gubernatorial “opt-out” to exempt the state from the 
rule’s application. 

This compromise has served the Centers for Medicare and Medicaid Services (CMS) and Medicare 
beneficiaries well for two decades.  It should be preserved. 

We commend the agency for their approach to this patient safety issue and we look forward to working 
with you on other issues impacting patient safety.  Manuel Bonilla, ASA’s Washington, DC representative 
is available at m.bonilla@asahq.org or 202-289-7045.  

Sincerely, 

Michael Champeau, M.D. 
President 
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